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Military Manual on Laws of War

Wg Cdr Umesh Chandra Jha (Retd)

Introduction

Warfare has always been subject to certain
principles and customs, and the law of war is
rooted in the rules of ancient civilisation and
religions. Historically, India has held a leadership
position in the development of laws for its
military and those who command them to ensure
compliance with the obligations of the law of war.
Kautilya’s Arthashastra, dating back to 400 BC,
contains principles and practices to be followed
during the war. Kautilya’s laws for the military
were founded on the principle of humanity and
the Arthashastra clearly recognises the distinction
between military targets,

non-state actors across the international borders.
There have been number of incidents in which
the members of the armed forces have been
accused of serious violations of human rights
during their employment in internal conflicts.
However, till date there is no written manual
on the law of war that specifies the duties and
obligations of the members of the armed forces
engaged in various armed conflict.

The Need for a Manual

The armed forces of a nation are created to
external
aggression and maintain its

safeguard its boundaries against

which can be attacked, and
non-military persons and
objects which could not be
attacked. The Arthashastra
also provides a detailed
description of the methods
and means to be used in
warfare. These provisions

essentially resemble the

modern manuals of the law

India has the world’s largest
volunteer military. The armed
forces have fought four major wars
and since the last four decades, its
army has been actively engaged
in internal armed conflicts. It
has also taken pro-active action
in neutralising non-state actors
across the international borders.

integrity and sovereignty.
Their primary purpose is
to fight wars, if the need
arises. A number of states
developed manuals
on the law of war!, which

have

are fundamentally consistent
with the military doctrines
which form the basis of
effective combat operations.

of war. The Mahabharata

and the laws of Manu also contain provisions
that prohibit the killing of an adversary who is
hors de combat, forbid the use of certain weapons
such as poisoned or burning arrows, and regulate
the protection of enemy property and prisoners
of war.

India has the world’s largest volunteer military.
The armed forces have fought four major wars
and since the last four decades, its army has been
actively engaged in internal armed conflicts. It
has also taken pro-active action in neutralising

The armed forces must have
a written manual on the law of war because in
the event of an armed conflict, their forces have
to comply with a set of obligations and they need
to be trained on these obligations in advance.
This would be possible only if there was an
appropriate structure in place. Also, the manual
should not be confused with military ‘doctrine’
or military ‘legal system’.

The necessity of a Manual is envisaged in Article
1 of the 1899 Hague Convention II, with
respect to the laws and customs of war on land.




The Convention makes it obligatory on a State
Party to issue instructions [...] which shall be in
conformity with the “regulations [...] attached
to the present Convention”. The use of the word
‘instructions’ speaks of a direct commitment by
the State Parties to act in a manner consistent with
their treaty obligations, providing elaboration
and explanation. The provision does not obligate
the governments merely to reprint the texts of
treaties that they have ratified.

The 1949 Geneva Conventions, to which India
is a party, necessitates preparation of a law of
war manual. According to the terms of Articles
48, 49, 128 and 145, which are common to the
four Geneva Conventions of 1949, the State
Parties must communicate to one another the
official translations of the treaties and the laws
and regulations they have adopted to ensure their
implementation. The term ‘laws and regulations’
is to be understood in the broadest sense. It
covers all legal instruments issued both by the
executives and the legislative

such provisions as may ensure observance of
the Convention, and to foster in the members
of their armed forces a spirit of respect for the
culture and cultural property of all peoples.
Under the Convention, the States are required
to position specialist personnel within the armed
forces to foster respect for cultural property
and to cooperate with the civilian authorities
responsible for safeguarding it.* There is a need
to incorporate a brief text of these treaties in the
manual for the law of war.

Purpose of Military Manual

A manual of military law serves four important
purposes. First, it reaffirms the commitment of
the highest authorities of the armed forces or
the government for respecting the law of war in
general, ze., of all sources including treaty law,
customary law and general principles, as well as
accepted state practices. Second, it provides the
information necessary for training armed forces

powers that have any bearing
on the implementation of
the in question.
The word ‘implementation’
covers all measures that must

treaties

be taken — both wartime
and peacetime — to ensure
the rules of the law of war are v,
fully respected.

India is a signatory to a Air
number  of

relating  to

international
the

means

treaties
regulations of

and methods of warfare.

In 2006, the Supreme Court of
Israel, in a case of the legality of
targeted Kkillings of Palestinian
militants by the Israel Defence
Forces, specifically cited military
manuals from the UK, France,
the Netherlands, Australia, Italy,
Germany and New
Zealand, in addition to the US’s
Force Manual as evidence
for the customary nature of the
prohibition of attacking civilians | in a
unless they were taking a direct
part in hostilities.

personnel and others who
need to be familiar with
relevant aspects of the law
of war. Third, it serves as
an example or a model
for other states and their
armed which
have not yet adopted
such a manual. Lastly, a

forces

manual advises members
of the armed forces and
civilians, who are involved
decision-making
process on issues relating
to armed conflict, both
during the preparation

these
Geneva

Prominent amongst
the 1949

Conventions, 1954 Hague Convention for the
Protection of Cultural Property in the Event
of Armed Conflict, 1972 Biological Weapon
Convention, 1976 ENMOD, all five Protocols of
the 1980 Convention on Conventional Weapons,
1989 Convention on the Rights of Child and its
Optional Protocol of 2000, and 1993 Chemical
Weapon Convention. Signatories to the 1954
Hague Convention on the Protection of Cultural

are

Property have an obligation to introduce in peace
time into their military regulations or instructions

of military operations
or during the course of such operations.” In
2006, the Supreme Court of Israel, in a case
of the legality of targeted killings of Palestinian
militants by the Israel Defence Forces, specifically
cited military manuals from the UK, France, the
Netherlands, Australia, Italy, Canada, Germany
and New Zealand, in addition to the US’s Air
Force Manual as evidence for the customary
nature of the prohibition of attacking civilians
unless they were taking a direct part in hostilities.
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The government must ensure that both military

personnel and civilians are familiar with the
rules of the law of war and that the structure and
administration is in place to ensure compliance
with the law. India has also acquired semi-
autonomous weapon systems (drones), which are
being used by the armed forces. There is a strong
possibility that lethal autonomous weapon
systems with the capability to fire on their own
initiative will also be used in the near future. A
manual on the law of war can do away with the
uncertainties associated with the uses of such
weapons in war and internal security situations.

Internal Armed Conflicts

The Indian Armed Forces, in particular the
army, have been deployed in internal security
situations since the last four decades. Internal
conflicts are gaining importance and attention
all over the world. Military analysts have tried
to differentiate between low-intensity conflict,
insurgency, militancy and operations other
than war. However, these are really one and the
same thing for a soldier who faces the situation
on the ground. No military can draft rules
of engagement (ROE) for

In India, the Manual of Military Law Vol I,
revised by the Ministry of Defence in (2010),
as well as the Regulations for the Army (1987)
has certain guidelines which relates to the duties
in the aid of civil power. These guidelines
essentially deal with the a temporary situation of
maintenance of law and order in any part of the
country, where the armed forces can be called in
the aid of civil power under the provisions of the
1973 Criminal Procedure Code.> They do not
relate to the deployment of the armed forces in
anti-insurgency or low intensity armed conflicts
within the country; where soldiers are required
to take life-and-death decisions swiftly based on
imperfect information and they need to do so in
conformity with the law. Since a soldier could be
subjected to penal action in the event of failure,
he is entitled to know the standards by which
he would be judged. There is an urgent need to
come up with an authoritative restatement of
the law governing these conflicts as the existing
provisions contained in the Regulations for
the Army and the Manual of Military Law are
inadequate.

UN Peacekeeping Operations

different situations; therefore,
a soldier deployed in such

situations always faces a
dilemma about the use of
force.

The ROE are rules, issued by
the competent authorities, to
military forces and associated

In India, the Manual of Military
Law Vol I, revised by the
Ministry of Defence in (2010),
as well as the Regulations for
the Army (1987) has certain
guidelines which relates to the
duties in the aid of civil power.

India is major contributor
to the UN peacekeeping
force. Important principles
and rules of International
Humanitarian Law (IHL)
applybothinarmed conflicts
and peace operations alike,
irrespective of whether or

not peacekeepers are in

groups and forces that
regulate the use of force and other activities. They
assist in the delineation of the circumstances
and limitations within which forces may be
employed to achieve their objectives. ROE
appear in a variety of forms in national military
doctrines, including executive orders, operation
orders, deployment orders, operation plans or
standing directives. Whatever may be their form,
they provide authorisation for and/ or limits on
the use of force, the positioning and posturing
of forces, and the employment of certain specific
capabilities. The ROE also clarifies the use the
force in specific conditions in self-defence. In
some states ROE have the status of guidance, in
others they may be lawful commands.

fact engaged in an armed
conflict. According to the UN Secretary-General’s
Bulletin issued in 1999, “[...] the fundamental
principles and rules of IHL set out in the bulletin
are applicable to United Nations (UN) forces in
situations of armed conflict, when they are actively
engaged therein as combatants, to the extent and
for the duration of their engagement. They are
accordingly applicable in enforcement actions
or in peacekeeping operations when the use of
force is permitted in self-defence”.® However,
the Security Council resolutions may modify
the applicable rules of IHL in an armed conflict
(for example, during the occupation phase of the
2003 Iraq War). The military manual need to
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specifically state when IHL would be applicable
during peacekeeping operations in which Indian
armed forces are participating. At present, there
is no international treaty on the law applicable
to peacekeeping operations and the applicable
customary international law is far from clear.
Therefore, it is the government’s duty to provide
its armed forces with the necessary guidance on
applicable law during deployment.

Human Rights during Armed
Conflict

Human rights are applicable

that they are a valued members of society, and if
we protect them against misuse and oppression
by the government or the by their commanders.
When the members of the armed forces function
in internal armed conflict they are required to
integrate human rights into their day-to-day
operations. They would be better prepared for
this if they themselves operate in an environment
in which these rights are protected. Contrary to
the perceived conflict between human rights and
combat effectiveness, respect for human rights
actually serves to increase combat effectiveness.
The members of the armed forces cannot be

expected to respect human rights

at all times even in armed
conflicts, by virtue of the fact
that people are human and
they always possess them.
Though human rights treaties
allow parties to derogate

The law of war manual is
a ‘politico-legal’ document
issued by the government
to its armed forces and
in which it

in their operations without their
own rights being protected:
these are two sides of the same
coin. Thus, there is a need to
educate military leadership on

describes | what human rights are and the

them in times of war, the | 1t

‘hard-core’ remain
non-derogable. These are the

right to life, the right against

rights

torture and other inhuman
treatment, the right against

understanding  and
interpretation  of  the
existing law. It is intended
to serve as an important tool
for operational guidance
and training; therefore, it
must have a combination

protection they confer to an

individual.

Contents of Manual on
Law of War

and  retroactive
legislation or

slavery
criminal

punishment. Recent human | 2PPr oaches.

of academic and military

The law of war manual is a
‘politico-legal’ document issued
by the government to its armed

has

stressed the importance of

rights  jurisprudence
this, and the continued applicability of certain
judicial guarantees that are essential in order
to give effective protection to the ‘hard-core’
rights. The armed forces are an integral part of
a democratic State and society. Their role is not
merely to defend the State and its citizens against
internal and external threats but also to protect
and uphold the human rights and fundamental
freedoms on which democratic societies are
based. As representatives of the State, armed
forces personnel are bound to respect human
rights and the law of war in the exercise of their
duties. It follows that they must be entitled
to the same rights and protections as all other
persons, subject to certain limitations imposed
by military life.

We can expect armed forces personnel to be
sensitive to the human rights of others only if we
respect their human rights and make them feel

forces and in which it describes its
understanding and interpretation
of the existing law. It is intended to serve as an
important tool for operational guidance and
training; therefore, it must have a combination of
academic and military approaches. It should be
a joint service manual and must cover emerging
areas, such as the deployment of armed forces
in internal conflicts and UN peace operations.
Some of the areas which could be covered in a
law of war manual are as follows:

'The basic principles of international law, the
law war and human rights law

* Application of law of war principles like
distinction, military necessity, humanity,
proportionality and honour

e Classification of armed conflicts and legal
framework for each type of armed conflict,
including special operations

+



Fundamental guarantees during international
and non-international armed conflict

General obligations that apply to military
operations during the conduct of hostilities,
other than the rules on targeting

The obligation to search, collect and care for
victims of combat

Feasible precautions to protect the civilian
population and civilian objects under their
control against the effects of attacks

Rules on the use of the distinctive emblem of
the medical service as well as other distinctive
signs and symbols

Civil defence

The fundamentals legal rules of targeting
decisions during an armed conflict, lawful
targets and protected zones

Prohibited means and methods of warfare
during an armed conflict

Detention and interment during an armed
conflict

Command responsibility

The responsibility to respect and ensure
respect for the law of armed conflict and
enforcement mechanism

The evacuation of captured persons and
treatment of prisoners of war

The protection of cultural property

The development or acquisition of new
weapons

Deployment in UN peacekeeping
operations

Deployment of the armed forces in internal
conflicts, the applicable law for the use of
force, treatment of detainees and medical

help

The laws of war in air operations, special rules
applicable for air operations and precautions
in attack

Maritime operations, means and methods of
naval warfare, capture of enemy vessels and

blockade

The enforcement of law of war, grave
violations of the Geneva Conventions of
1949 and penal action for violations

The manuals will not create new laws. It will

restate or interpret the rules that already exist

in the treaties to which the Government of
India has ratified. More than 75 countries have
manuals on the law of war for the effective
functioning of their armed forces. The following
is a brief description of such manuals issued by

a few States:

Australia: The Australian Chief of the
Defence Force issued the manual, ‘Law of
Armed Conflict ADDP 06.4 in 2006 for
guidance to commanders for the planning
and conducts of Australian Defence Forces
(ADF) operations in armed conflict. The
manual also specifies the responsibilities
and obligations for ADF members. The
Manual states, “It is essential that ADF
commanders are aware of their legal duties
and responsibilities under Law of Armed
Conflict (LOAC) and that operational
planning and the conduct of operations
comply with LOAC””

Canada: The Canadian Law of Armed
Conflict (LOAC), which is applicable at
the operational and tactical levels, was
issued in 2001 under the authority of the
Chief of the Defence Staff. The manual is
a complementary publication to the Code
of Conduct for the armed forces personnel.
The manual explains the basic principles and
spirit of the LOAC which should be applied,
as a minimum, by all members of the armed
forces taking part in military operations.
It covers the law related to the conduct of
hostilities (Hague Law) and the protection
of victims of armed conflict (Geneva Law).
The manual does not apply to domestic law
enforcement operations.

Germany: In 1992, Germany published
the Handbook of Humanitarian Law in
Armed Conflicts, the first of its kind in
the country. The handbook was written by
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Dieter Fleck, a long-serving civilian lawyer
with the Bundeswehr. Unlike manuals
of other States, this handbook was not a
national effort alone. It was the product of
a joint effort involving government experts
from eighteen States as well as other IHL
experts such as those from the International
Committee of Red Cross (ICRC) and the
International Institute of Humanitarian
Law (ITHL). The German handbook was, in
reality, a statement of IHL as understood by
the Federal Republic of Germany. In May
2013, it was replaced by the Law of Armed
Conflict Manual, a joint service regulation
applicable to all the services. This publication
has been issued by the Federal Ministry of
Defence. The text of the manual is based on
important documents of international law.

The United States: The Instructions for
the Government of Armies of the United
States in the Field, commonly known as
the Lieber Code or the General Order No.
100 was the first manual on the laws of war
applicable for the US Army during the civil
war. A similar code related to naval warfare
titled “The Law and Usages of War at Sea: A
Naval War Code” was approved by the US
President in 1900. In 1914, the “Rules of
Land Warfare” were issued by the US War
Department. These were revised in 1940 as
field manual FM 27-10, and were replaced
by the US Army Field Manual in 1956.

In June 2015, the US issued an updated
‘Law of War Manual’. This 1205-page
manual, revised in 2016, represents the legal

views of the US Department

The United Kingdom:

In England, rules of | The Instructions
Government of Armies of the
United States in the Field,
commonly known as the
Lieber Code or the General
Order No. 100 was the first
manual on the laws of war
applicable for the US Army
during the civil war.

conduct in war were
issued during the reign
of Richard II in the
fourteenth
By the
century, England had a
full system of Articles
of War regulating the
behaviour of the armed

century.
seventeenth

of Defence and prescribes
for the | legal conduct for service
members in all branches
during military operations.’
In its opening paragraph,
the Manual acknowledges
that it is ‘not a definitive
explanation of all law of war
issues’, however, it ‘seeks to
address the law of war that
is applicable to the United

forces in armed conflict.

The official Manual of Military Law, which
contained the text of the Army Act 1881,
was amended in 1914 to include a new
chapter (Chapter XIV), on the law of war on
land. Following the experience of the WW
IT and the various war crimes trials that took
place afterwards, as well as the adoption of
the Geneva Conventions of 1949, a new
work devoted to the subject was published
in 1958. This was Part III of the Manual of
Military Law, sub-titled “The Law of War
on Land’. The UK adopted the Additional
Protocols of 1977, which necessitated a new
manual. “The Joint Service Manual of the
Law of Armed Conflict’, a new common
manual for all three Services---namely, the
Royal Navy, the British Army and the Royal
Air Force (RAF)---was published in 2004. It
has been amended on a few occasions, the
latest amendment being in 2014.%

States, including  treaties
to which the United States is a party, and
applicable customary international law’.
The purpose of the manual is to provide
information to armed forces personnel
responsible for implementing the law of
war and executing military operations. It
serves as a guide for military commanders,
legal practitioners and other military and
legal personnel, and focuses mainly on the
principles of international law that govern
the use of force in armed conflicts. The
Manual addresses many modern operational
realities. For example, the Manual speaks to
an array of modern themes such as the use of
human shields, the modern meaning of the
commander’s duty to take ‘feasible measures’
to eliminate human suffering and damage to
protected property.'® It provides an excellent,
comprehensive and much-needed statement
of the US Department of Defence’s view of
the law of war."
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e New Zealand: The New Zealand’s Manual
of Law of Armed Conflict (DM 69,
Volume 4) is divided into 18 chapters and
contains two unique features not found in
other manuals. Chapter 17 of the Manual
deals with prevention and punishment of
breaches of law of armed conflict and other
international crimes. Chapter 18 covers
law of armed conflict training programme
and legal advisors for commanders. NZDF
commanders do not have authority to order
reprisals of their own initiative.”> Members
of the NZDF are not to conduct reprisals
against any person or

for the conduct of military operations and
will serve as an important tool for planning
staffs, commanders, and military legal
advisers in Denmark and in the missions.
The Manual will provide a platform for
training of military and civilian personnel of
the armed forces in the rules of international
law during international military operations.
The Manual is divided into 15 chapters and
air operations are exclusively dealt under
chapter 13. What makes the Danish manual
especially interesting is that it does not only
include obligations under international

humanitarian law, but also

object unless expressly

obligations under human

ordered by CDF on Commanders  at  various rights law. Thus, the manual
the authority of the hierarchical levels ar€ | makes giantstrides compared
Minister of Defence. If | responsible — for  ensuring | ; other military manuals on
faced with breaches of | that the forces under their | (e acknowledgement of the

LOAC by the opposing
force, the commander
of a New Zealand force
is to bring the matter

to the attention of

command follow the law of
war while participating in an
armed conflict. The command
or superior responsibility is a |
form of responsibility for acts

importance of human rights
in international operations.
The manual draws especially

the

European Court of Human

case law from

CDF  without delay.
The Manual provides
that  New  Zealand
courts have universal

jurisdiction and can try
any person including

of omission. A superior may
be held criminally responsible
where, despite his awareness of
the crimes of subordinates, he

culpably fails to fulfill his duties

to prevent and punish these

Rights.”

Doctrine of
Command

Responsibility

non-citizens, alleged to | crimes.

The conduct of military

have committed crimes
against humanity,

genocide or war crimes."

*  Denmark: In 2014, the Danish Ministry of
Defence for the first time issued a Military
Manual on International Law relevant to
Armed Forces in international operations.'

The opening part of the Manual states,

Denmark has deployed several military

contingents that have taken on a variety

of tasks under very different and often
very difficult conditions. The Manual will
provide a legal framework for planning
the participation of the Danish Defence in
international operations and, in particular,
for preparing operational orders tailored
to the specific international operation. The

Manual offers a broad spectrum of specific

instructions and directions that are useful

hostilities and  military

operations is the
responsibility of a commander. Holding a
military commander responsible for the conduct
of his subordinates in an armed conflict is not
new in international law. Commanders at
various hierarchical levels are responsible for
ensuring that the forces under their command
follow the law of war while participating in
an armed conflict. The command or superior
responsibility is a form of responsibility for acts
of omission. A superior may be held criminally
responsible where, despite his awareness of
the crimes of subordinates, he culpably fails to
fulfill his duties to prevent and punish these
crimes. This doctrine may apply, in principle,
to military commander at every level in the
military hierarchy. The commission of a crime
attributable to a subordinate is a pre-requisite for
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the application of the doctrine. The following
requirements have been identified as forming
part of the doctrine of superior responsibility
under customary international law:

* A relationship of superior-subordinate,
linking the accused and those who committed
the underlying offences at the time of the
commission of the crime.

* The knowledge on the part of the superior
that his subordinates have committed or
taken a culpable part in the commission of a
crime or are about to do so.

e 'The failure on the part of the superior to
take necessary and reasonable measures to
prevent or to punish those crimes.'

In addition, military commanders and other
superiors are criminally responsible for serious

human rights violations

himself. The Australian military manual provides,
‘the commander will be held responsible if he:
(i) knows subordinates are going to commit war
crimes and does not prevent them, or (ii) knows
subordinates have committed war crimes and
does not punish them'. Likewise, the Canadian
Manual on the Law of Armed Conflict states that
‘superiors are guilty of an offence if they knew,
or had information which should have enabled
them to conclude, in the given circumstances
ruling at the time, that the subordinate was
committing or about to commit a breach of
law of armed conflict and they did not take all
feasible measures within their power to prevent
or repress the breach’.

A military commander must believe in the lawand
demonstrate by his actions. He must be trained
to know the law and his responsibilities within
it. Setting a bad example or giving unclear and

committed by subordinates | A
pursuant to their orders both

and
armed
subordinate

military
during international
non-international

conflict. A
cannot take a plea that
he acted in pursuant to
superior’s order. In 1921,
a German War Trial Court
found the accused guilty of
killing wounded and sick

must believe in the law and
demonstrate by his actions. He
must be trained to know the law
and his responsibilities within it.
Setting a bad example or giving
unclear and ambiguous orders
has caused problems in the past
and has been principal cause of
greave breaches of the law.

ambiguous orders has caused
commander | problems in the past and
has been principal cause of
greave breaches of the law."
The Geneva Conventions
of 1949 also lay down that
during an armed conflict;
the State Parties are obliged
to maintain discipline, law
and order at all times. They
also have a responsibility to
monitor the conduct of the

soldiers in life-boats during

WW I and rejected the plea

that they acted in accordance with the superior’s
order, stating that the plea was inadmissible if the
orders were known to be against the law."”

The Indian Army Act 1950 states that a
subordinate is not bound to obey the illegal
orders of his superiors. However, the doctrine
on superior responsibility is missing in the
Indian military legal system'®, though several
international criminal statutes and military legal
systems have codified the doctrine. The doctrine
has been recognised within the United States
military since the aftermath of the Second World
War. Under Article 77 of the Uniform Code of
Military Justice, any military leader that ‘counsels,
commands, or procures the commission of a
crime is punishable as if he committed the crime

members of its armed forces;
and in case of any breach, the violators are to be
prosecuted before military or civil courts of the
State.” There is a need to evaluate and incorporate
the doctrine of command responsibility into the
future manual on the law of war in our country.

Likely Objections from the Armed

Forces

In India, the military leadership adapts a safer
approach, claiming that ours is a time tested
system. They prefer to remain ignorant about
advancements in the field of laws relating to
the armed forces. India is a signatory to the
1949 Geneva Conventions; a treaty which the
Government has ratified in 1960 and its violation
would amount to a war crime in international
law.?! Over the past two decade the Indian
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military have faced a foe of a different kind: a
large number of cases have been brought against
the military in the courts which could dent
military efficiency. Many of the legal challenges
come from so called human rights activists or
organisations.

The Indian Armed Forces may take the position
that a military manual is unnecessary because
its nature is such that it would be far too
general to give guidance during an operation.
While this is true when it comes to operational
questions that are better answered in ROE,
such a stance would underestimate the intrinsic
value of military manuals. Military manuals
are a unique opportunity for States to clarify
their understanding of international treaty and

enable those without military or legal training
to understand it. The provisions of international
treaties to which India is a party must be briefly
included in the manual. Further, military
manual must not be classified and should be
available in public domain for future scrutiny
and development.”

The types of adversaries and operational
environments in that the Indian armed forces
may face in the future is likely increase the
difficulty of distinguishing between combatants
and civilians and limiting collateral damage. The
military personnel may have to wear cameras
during certain combat operations to deter
misconduct and provide a record that can be
used to dispute adversary accusations of law of

customary laws applicable to
military operations. Military
manuals are designed to
describe legal and policy rules
applicable in armed conflicts;

both

internal.

international and

The

rules of law of war and human

international

rights are phrased in a manner

that is too general to be of

Manual would benefit both the
armed forces and the members of
the civil society and contribute
to the progressive development
of the law of war. The absence of
amanual may lead to absence ofa
clear and considered instruction
on potentially crucial matter.

violations of law of war.
In addition,
forces need to comply

the armed

with own national laws.
Certain, military options,
both

international and national

available  under

law, may not comply with
policy

with respect to a specific

national intent

practical use and a manual

could help bring clarity to their content. For
instance, fundamental principles of distinction,
military necessity, proportionality and avoidance
of unnecessary suffering provide the foundation
for the rules applicable in both, during non-
international and international armed conflicts.
Manual would benefit both the armed forces and
the members of the civil society and contribute
to the progressive development of the law of war.
The absence of a manual may lead to absence of
a clear and considered instruction on potentially
crucial matter.”?

The development and publication of the law
of war manual require a thorough research and
will not be an easy process, particularly so when
relatively new technologies and weapons such as
cyber, drones, and missiles are involved, which
are subject of few international treaties. The
manual must be written in a simple language so
that it can be understood by the junior officers
and applied in operational situation. The manual
must not contain technical terms and jargon to

operation. For example,
under certain circumstances, the government
may allow permissible levels of incidental injury
or collateral damage to levels that are less than
those required under law of war, while others
may not allow their military to conduct law
enforcement activities. The law of war treaties
and the customary law of war are understood to
regulate the conduct of hostilities, regardless of
where they are conducted, which would include
the conduct of hostilities in outer space. A well
drafted manual would clarify the stand of the
government and provide freedom of operations
to military commander.

Conclusion

Today, both domestic and international law, play
an increasingly important part in the activities of
the armed forces. The law of war is a part of the
world’s military heritage and the members of the
armed forces are bound to obey it. There need
not be any conflict between the law of war and
military doctrines that form the basis for effective
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combat operations. To

prevent violations, the
law must become an
integral part of operations.
Unlike the US, the UK,
Australia, Germany and
Canada, India has no

written manual on the

The national military manuals
serve two main functions:
they are an instrument for
disseminating the laws of
war and for expressing a
nation understands of its legal
obligations. Even wars have

rules, and those rules must be

Civilians  and
military personnel responsible

operations.

for implementing the law
of war should be informed
about the applicable rules.
The national military manuals
serve two main functions:
they are an instrument for

laws of war. The conduct

of military operations is | disseminated.

governed by international

disseminating the laws of
and for
nation understands of its legal

war expressing a

law, including the law of

war, applicable international human rights law,
and the UN Charter. States and individuals are
obliged to comply with law of war. All States
are obliged to train their forces to comply
with law of war and with other provisions of
international law that impact upon military

obligations. Even wars have
rules, and those rules must be disseminated.
It is high time that a committee consisting of
experts in international law and military law was
appointed by the government to draft a manual
on the law of war, applicable to the international
and internal armed conflicts in India.
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of law of war by the other party. Reprisals are not a means of punishment or arbitrary vengeance but are rather
a means of coercion which can be applied only when other methods of encouraging or requiring an opposing
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that were already lawful targets.

13 Para 17.3.7, The New Zealand’s Manual of Law of Armed Conflict.

14 The Military Manual was produced on the basis of the 2010-2014 Defence Agreement in which the Parties to
Agreement decided that Denmark, like many other States should have a military manual. The manual was pro-
duced by a task force established in 2012 under the auspices of the joint Operations Staff at Defence Command
Denmark.
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18 There is only one provision under the Army Act, 1950. Section 64(a) of the Act provides that a person: “being
in command at any post or on the march, and receiving a complaint that anyone under his command has
beaten or otherwise maltreated or oppressed any person, or has disturbed any fair or market, or committed
any riot or trespass, fails to have due reparation made to the injured person or to report the case to the proper
authority;” shall, on conviction by court-martial, be liable to suffer imprisonment up to seven years.

19 For more details, see: Roberts David Lloyds, Teaching the Law of Armed Conflicts to Armed Forces: Personal
Reflections, International Law Studies, (82: 2006), pp. 121-134.

20 Common Articles 49/1, 50/11, 129/I1I1 and 150/IV of the Geneva Conventions of 1949.

21 The Geneva Conventions Act, 1960: An Act to enable effect to be given to certain international Conventions
done at Geneva on the twelfth day of August, 1949, to which Indian is a party, and for purposes connected
therewith.

Y




Price: <250.00

© 2022, United Service Institution of India
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