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Introduction

Every nation state in the world has an army, but
it is extremely rare for a political party to have
one. The People’s Liberation Army (PLA) is an
exception as it owes allegiance to the Communist
Party of China (CPC). This exclusive arrangement
was formalised in December 1929 when Mao
Zedong, while addressing the men of the Fourth
Army, said that the role of the army was to chiefly
serve the political ends. Eighty-five years later on
31 October 2014, President

comprises of submarines, surface ships, aviation,
and coastal defence forces.” The PLA Air Force
(PLAAF) comprises aviation, airborne, ground-
to-air missile, radar, ECM, and communication
forces. The PLA Rocket Force (PLARF) comprises
nuclear missile, conventional missile and support
forces, and subordinate missile bases. The PLA
Strategic Support Force (PLASSF) is a new type
of combat force for safeguarding national security
and comprises supporting forces for battlefield
communication,

environment, information,

information  security,  and

Xi Jinping reiterated that
the PLA remains the Party’s
army, and must maintain
absolute loyalty to political
masters; the military should
uphold Party spirit and

principles." The PLA is one
control.

of the least understood and

The PLA is one of the least
understood and
organisations. It maintains a
subordinate status in relation to
the CPC but serves as the Party’s

ultimate instrument of coercive

new technology testing.® In
. . addition, the Reserve Force is an
inaccessible .
armed organisation composed
of the people not released from
their regular work. The People’s
Armed Police Force (PAP), the

paramilitary force, shoulders

responsibilities in safeguarding

inaccessible organisations.?
It maintains a subordinate
status in relation to the CPC but serves as the Party’s
ultimate instrument of coercive control. In the last
two decades or so, the PLA has undergone several
major reorganisations, involving administrative,

legal and operational structures.
Military Service
The People’s Republic of China (PRC) practices

a service system which combines conscripts and
volunteers for its armed forces.®> The Chinese
military services are composed of the Army,
Navy, Air Force, Rocket Force, Strategic Support
Force, Armed Police Force, and Reserve Force.*
The PLA Army (PLAA) is the world’s largest
standing ground force. The PLA Navy (PLAN)

national security, social stability
and public well-being. The PAP, which was earlier
under civilian authority, has now been embedded
into the military command structure.” Chinese
women comprise about 4.5 percent of total
military personnel in the PLA. Women soldiers
are not assigned any combatant role.® The PLA has
reduced its personnel from 8.32 million in 1990 to
3.045 in 2020 as shown in Table 1 below.’




Force Year 1990 | Year 2000 | Year 2010 | Year2020
PLA Army 23 1.70 1.6 0.965
PLA Navy 0.26 0.22 0.25 0.260
PLA Air Force 0.47 0.47 0.40 0.395
Strategic Force/ Coast Guard 0.09 0.10 0.10 0.145
Strategic Missile Force - - - 0.120
Reserve 4.0 0.55 0.51 0.510
Paramilitary 1.2 1.10 0.66 0.500
Others - - - 0.150
Total Number 8.32 4.49 3.45 3.045

Table 1: Strength of PLA Personnel (in millions)

Sources of Military Law

The Constitution of the PRC is the fundamental
of the

law country and

The primary authority for governing the armed
forces is the Military Service Law of the PRC.
It plays the most significant role for the military
and subjects members of

general charter of the state
administration and national
security.'’ Article 5 of the
Constitution states that, “All
state organs, the armed forces,
all political parties and public
organisations and all enterprises
and institutions must abide by

the Constitution and other laws.

Article 55 of the Constitution
dictates that it is the sacred duty
of every citizen of the PRC to
defend the motherland and resist
aggression, to perform military
service and join the militia in
accordance with the law.

the armed forces to the
jurisdiction of both civilian
and criminal law, as well as
to disciplinary regulations
promulgated by the Standing
Committee of the NPC and
the CMC." Articles 7 and 8
of the Military Service Law

provide:

No organization or individual is

privileged to be beyond the Constitution or other
laws.” Article 55 of the Constitution dictates that
it is the sacred duty of every citizen of the PRC
to defend the motherland and resist aggression,
to perform military service and join the militia in
accordance with the law. The National Defence Law
of PRC is made and enacted by the highest organ of
the power and passed by the standing committee of
the National People’s Congress (NPC) and issued
in the form of Presidential Order."" The position
and efficacy of National Defence Law ranks only
second to the Constitution and is higher than all
military laws. Article 23 of the National Defence
Law dictates that armed forces of the PRC must
observe the Constitution and other laws. It is the
direct basis of all military laws and regulations and
therefore can be considered as the ‘framework law’
of military legal system."?

Article 7: Military personnel
and reserve personnel must abide by the
Constitution and laws, fulfill their obligations as
citizens, and enjoy the rights of citizens at the same
time; rights and obligations arising from military
service shall be stipulated by this law and other
relevant laws and regulations.

Article 8: Soldiers must abide by the military’s
orders and regulations, be loyal to their duties, and
fight for the defence of the motherland at any time.

Military discipline is administered under the
delegated authority of Articles 7 and 8 for less
serious offences but more serious violations are
punished under the Criminal Law of the PRC.
For instance, Article 61 of the Military Service
Law states that the State functionaries and soldiers
who commit one of the following acts in military
service shall be punished according to law: (i)
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Corruption and bribery; (ii) Abuse of power or
neglect of duty; (iii) Engaging in malpractices for
personal gains, and picking up unqualified soldiers;
and (iv) Divulging or illegally providing military
service personal information to others. Article 62
specifies that anyone who violates the provisions of
Military Service Law and commits a crime shall be
investigated for criminal act in accordance with the
law.

In addition to the Military Service Law, the NPC
and the Standing Committee have passed dozens
of other administrative regulations. Further, the
State Council and the CMC have jointly issued
more than 40 administrative regulations governing
the military. Most of these regulations are not in
public

domain.  According

incident would constitute a crime. The violation
of the rules which do not lead to serious incident
does not constitute a crime and shall be punished
by military discipline. However, in wartime, a
number of violations of ‘military discipline’ may
constitute ‘military crime’ such as intentionally
damaging property of innocent civilians, abusing
prisoners, refusing to execute or disobeying orders
of superiors, damaging military equipment, etc.

Criminal Law of PRC

On 14 March 1997, the Criminal Law of the
PRC was revised and crime of violation of duty
by military personnel was included as a chapter
in it. The Provisional Regulations of the PRC on

Punishing Servicemen for

to a commentator, certain

provisions in these regulations

Military law in China makes a

Violating their Functions
and Duties, existing since

are unclear and have hindered | distinction  between ‘military | 1981, wasabolished. Chapter
the prosecution of corrupt crimes’ and ‘violations of military | X of the Criminal Law of
military officials.'* discipline’.  Military  crimes, | China exclusively deals with

Military Crimes vs
Military Discipline

Military law in China makes a
distinction between ‘military
‘violations of

crimes and

directly or indirectly, constitute
a grave violation of the state’s
military interest and national
defence interests. Most military
crimes are essentially related to
wartime functions and committed
by military personnel.

the ‘Crimes of Servicemen’s
Transgression of Duties,
contained in Articles 420-
451. According to Article
450, the Chapter X applies
to officers, civilian cadre,
soldiers in active service and

cadets with military status

military discipline’. Military
crimes, directly or indirectly,
constitute a grave violation of the state’s military
Most

military crimes are essentially related to wartime

interest and national defence interests.
functions and committed by military personnel.
Because of the serious harms which a military crime
may cause, they bear heavy criminal responsibility
on the whole and face severe criminal penalties.”
In contrast ‘violations of military discipline’ or
‘military duty crimes’ are those violations/ crimes
where the misconduct relates to an act of indiscipline
but does not reach the severity of a military crime.
The examples could be fighting and defamation,
absenting from duty, framing others, molesting
and insulting women, corruption, bribe-taking etc.
Those who violate the discipline of the army or the
rules of military operation which does not reach
the degree of constituting a crime are criticised,
educated and punished by military discipline. For
example, the criminal law stipulates that creating
a disturbance with the weaponry leading to serious

of the PLA, police officers,

civilian staff and soldiers in
active service and cadets with military status of the
People’s Armed Police, reservists, and other persons
performing military tasks. Chapter X discloses
more than 30 kinds of crimes which can be divided
into five broad categories:

Crimes of Endangering the Interest of State in
Wartime'®: These crimes include disobedience
during wartime, making false reports, surrendering,
desertion, obstructing a commander etc. Anyone
convicted of these offences shall be sentenced to
fixed-term imprisonment of 3-10 years; if heavy
losses are caused to a battle or campaign, sentence
could be fixed-term imprisonment of not less than
10 years, life imprisonment or death.

Crimes in Violation of Military Discipline: These
crimes include desertion and dereliction of duty,
causing hindrance to duty, instigation defection
from the country, leaving post without permission,
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releasing a prisoner of war without authority etc.
Individuals convicted of these offences shall be
sentenced to fixed-term imprisonment of not
more than three years or criminal detention; if
the consequences are especially serious, shall be
sentence to fixed-term imprisonment of not less
than three years but not more than 5-10 years.

Crime of Endangering Military Secrets: It
includes illegally obtaining military secrets;
stealing, spying, and selling military secrets to
agencies outside China; leaking military secrets
etc. A person accused of supplying military secrets
outside the territory of China shall be sentenced
to fixed-term imprisonment of not less than 10
years, life imprisonment or death. In other cases,
maximum punishment shall be sentenced to fixed-

term imprisonment of not less than 10 years.

The Crime of Endangering the Material Base
of the Army’s Fighting Capacity: Crimes in this
category includes violating the regulations on the
use of weapons and equipment; their unauthorised
alteration, stealing, illegal sale or transfers,
abandoning, failing to report loss etc. An individual
accused of these offences shall be sentenced to
fixed-term imprisonment of not more than three
years or criminal detention; if the consequences are
especially serious, he shall be sentenced to fixed-
term imprisonment of not more than 5-10 years.

Crimesrelating to Infringing on the Interestof the
Subordinates, Wounded Soldiers, Civilian and
Prisoners: Crimes are maltreating subordinates;
abandoning the wounded and sick servicemen;
refusing to provide medical treatment to wounded
and sick; cruelty to civilians or plunders of money
or property; and ill-treating a prisoner of war.
Individuals accused of these

In major cases involving serious crimes or grave
breaches of discipline, the soldier may undergo
judicial punishment by a military court under
the provisions of the Criminal Law. For cases of
lesser gravity, commanders, commissars, and
party committees will collectively administer non-
judicial punishment under the PLA Discipline
Regulations.'

Military Court System

China’s Constitution establishes a unitary national
court system. The Supreme People’s Court (SPC) is
the highest judicial organ in mainland China and
the court of final appeal. " The special courts under
the SPC include military courts, railway courts, and
intellectual property courts, among others.”” The
military court is responsible for hearing criminal
cases involving service personnel. The military
courts are standing courts organised under Organic
Law of the People’s Court and the Organic Law of
the People’s procuratorates (prosecutor). They hold
jurisdiction over both criminal and certain civil
cases. Military courts and procuracies are organised
on three levels.

The Military Court of the PLA (as a branch of the
General Political Department);*!

The Military Courts in Headquarters of
Commands, Services and Arms (as a branch of
the political department of the corps);** and

The Military Courts of Army Garrisons, Groups
and Arms (as a branch of the political department
of the corps).”

The Chinese military courts work under the ‘dual

leadership’ of both the SPC and the political

offences shall be sentenced
to fixed-term imprisonment
of not more than five years
or criminal detention; if he
causes death of the victim,
he shall be sentenced to
fixed-term imprisonment of

not less than 5-10 years.

The military courts are standing
courts organised under Organic
Law of the People’s Court and
the Organic Law of the People’s
procuratorates (prosecutor). They
hold jurisdiction over both criminal
and certain civil cases.

department of the military.
SPC  provides

to law. A military court

leadership

consists of a president, vice

president, two  tribunals
each with a presiding judge
and a vice presiding judge,

judges and clerks. Each

In addition to the military

crimes under the Criminal Law, there are 29 kinds
of violations of military discipline against which
disciplinary measures can be taken. These are
prescribed in the PLA Discipline Regulations.!”

of the military courts of
commands, branches of
the armed services and army groups consists of a
president, judges and their assistants. In all military
courts (similar to other Chinese courts), a trial

committee is set up charged with such tasks as
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discussing major or difficult cases and other work
related to the trials. The committee is chaired by
the court president. Military trials are open only to
persons who belong to the armed forces.

In PLA, the organs enjoying military judicial powers
are security departments, military procuratorate
and military courts. These three bodies follow
the principles of coordination and distribution
of responsibilities, mutual support and mutual
restrictions. The security department is responsible
for the investigation and preliminary hearing
of criminal cases. The military procuratorate is
responsible for arrest, investigation and public
prosecution. The military court is responsible

for the judicial actions

Punishments by Military Courts

Under the Criminal Law of the PRC, punishments
are divided into principal punishments and
The  principal
(i) probation; (i) limited

supplementary  punishments.
punishments are:
(iii) fixed-term
(iv) life imprisonment; and (v) death penalty.”’

incarceration; imprisonment;
The supplementary punishments are: (i) fine; (ii)
deprivation of political rights and; (iii) confiscation
of property. Supplementary punishments may
be imposed independently. Also, soldiers may be
discharged and transferred to the civilian courts for
trial.”® A foreigner who commits a crime may also

be deported.”

and  pronouncement of
The

judicial organs are expected

judgments. military
to exercise their powers
independently as authorised
under the law and are not

interfered in their action

by  the

organs or individuals.** The

responsibilities,
administrative

In PLA, the organs
military judicial powers are security
departments, military procuratorate
and military courts. These three
bodies follow the principles of
coordination and distribution of
mutual
and mutual restrictions.

The Chinese criminal justice
which

military courts also, has long

enjoyin

joying system, includes
been considered undeveloped
due to violations of basic
rights.*

recent changes to China’s

human Despite

t
suppor Criminal Procedure Law and

Criminal Law, China fails to

purposes of punishment are

to enforce strict discipline, to educate offenders
and army units, to strengthen centralisation and
unification, and to consolidate and enhance the
combat effectiveness of army units.

Legal Aid

The accused has the right to defence under Article
125 of the Constitution. Article 33 of the Criminal
Procedure Law provides, “In addition to exercising
the right to defend himself, a criminal suspect or
defendant may engage one or two persons as his
defenders”.”> The Standing Committee of the
NPC has promulgated the Legal Aid Law which is
effective since 01 January 2022. The Legal Aid Law
lays out two situations, in criminal cases, under
which the legal aid must be provided when applied:
(i) on application, and (ii) on mandatory basis. By
making an application, the suspect/defendant can
apply for legal aid but the state does not necessarily
have to provide the same. If a criminal suspect or
defendant in a criminal case has not entrusted an
attorney for defence due to financial difficulties or
other reasons, he or his close relatives may apply for

legal aid with legal aid agencies.*

comply with the standard

of the right to a fair trial.
In China, the judicial system by its very nature
lacks independence and impartiality. The judiciary
does not possess authority to act contrary to the
interests of the other arms of the state.”’ The party-
state exercises enormous ideological control and
personnel influence on the judiciary, putting it
under the rigorous control of Communist Party
of China. As the judicial supervision body, the
Supreme People’s Procuratorate and its subordinate
branches, at various levels, possess the formidable
power to challenge the judicial rulings and
decisions of the court in the form of protest.’? In
a society where inter-personal relationships are
highly appreciated, a judge is often connected to
many individuals who may have connections to a
defendant appearing before that judge. The military
judiciary cannot be immune to such interference
from the other organs of the state.?

The Criminal Law is silent on the presumption of
innocence and the burden of proof. The Chinese
socialist legal system follows the principle of
‘deciding a case according to facts’ and presumptions
and procedural rules have no place. A suspect

has no right to remain silent. Article 120 of the
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Criminal Procedure Law of PRC, which is also
applicable in a trial by military courts, states that a
suspect has the duty to answer questions truthfully
when asked by investigator but

or level or military rank; dismissal from post;
and disciplinary discharge from military service.
Among these punishments, a disciplinary warning

is the lightest punishment and

may refuse to answer questions
that are irrelevant to the case.
It is routine practice for the
security departments of the
PLA, which act as investigating
agencies, to administer physical
punishment on suspects to
obtain confessions.** In the
rigorous pursuit of truth, the
rules protecting the rights
of the accused are generally

Non-judicial punishments for
soldiers include: disciplinary
warning; serious disciplinary
warning; recording of a demerit;
recording of a serious demerit;
demotion to a lower post grade
or military rank;
from post; striking of name
from the roll and ; disciplinary
discharge from military service.

in succession, a disciplinary
discharge is the most severe
punishment.

The officers, civilian cadres and

non-commissioned officers

(NCOs) who, in a given year

are  awarded  punishment

dismissal
above the level of recording
without

of a demerit, or

permission leave their work

station for more than eight

disregarded.

Non-judicial Punishments

Non-judicial punishments for soldiers include:
disciplinary warning; serious disciplinary warning;
recording of a demerit; recording of a serious
demerit; demotion to a lower post grade or military
rank;  dismissal from post; striking of name
from the roll and; disciplinary discharge from
military service. Among the above punishments,
a disciplinary warning is the lightest punishment
in

and a

succession,

days, or who, after an order of
appointment is announced, without the approval
of the organisation fail to report to the post;
their specialised technical salary, military rank/
civilian cadre level salary, or NCO rank salary is
suspended for one year starting from January Ist of
the following year. Personnel who have been given
a disciplinary discharge from military service shall
be deprived of military rank and of any awards
obtained while serving and their former post and
grade shall be revoked, and they shall not enjoy the
preferential treatment given

disciplinary discharge is the

Punishments for

most severe punishment.
Demotion to a lower post .
warning;
grade does not apply to a

deputy squad leader and
demotion in military rank
does not apply to a private
or a junior sergeant. A
. from post;
senior sergeant, or sergeant

class III, who is demoted in
" . Among these
military rank is at the same

time reduced in the grade of
non-commissioned officer.
Usually demotion to a lower

post grade or military rank

civilian cadres include: disciplinary
serious  disciplinary
warning; recording of a demerit;
recording of a serious demerit;
demotion to a lower post grade or
level or military rank; dismissal
and  disciplinary
discharge from military service.

disciplinary warning is the lightest
punishment and in succession, a
disciplinary discharge is the most
severe punishment.

to former active duty military

officers and

personnel by the state.

Disciplining of
Soldiers
This is a unique provision

under the Chinese military
law. In China, there are strict

punishments, a | differentiations between
the measures adopted in
accordance  with  military

discipline and those pursuant
to military law. Article 2 of

the ‘Provisional Regulations

is to be by one post grade
or one military rank; and
striking of name from the roll does not apply to a
non-commissioned officer.

Punishments for officers and civilian cadres
include: disciplinary warning; serious disciplinary
warning; recording of a demerit; recording of a

serious demerit; demotion to a lower post grade

of the PRC on Punishing
Servicemen Who Commit Offenses Against
Their Duties” states: ‘Any act of an active duty
PLA serviceman that infringes on his duties and
endangers the State’s military interests and is
punishable by law is considered a serviceman’s
offence against his duties.’”® For example, in
China, disrespect toward a superior commissioned
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officer is not an offence under the Chinese concept
of military law, and is, thus, not subject to either
judicial or non-judicial punishment. Rather, this
is a breach of military discipline, regulated by
discipline and not by law. Disrespect would become
an offence in a case where the accused not only was
disrespectful toward the superior commissioned
officer but also resorted to violence or threat to
obstruct the superior in the performance of his
duty. This would never be disposed of by non-
judicial means under China’s military law; it would
be punished by the military court.

Thus, cases involving minor violations of the
military law, where not too much harm has been
caused, might not be considered criminal offence
but, instead, be dealt with in accordance with
military discipline. The PLA

who seriously break specific obligations, or harm
the state or the military interest, may be prosecuted
for military crimes. In addition, while under the
martial law the scope of military jurisdiction is
expanded which provides an enhanced protection
to the interest of the state.”

Jurisdiction of Military Courts in
Civil Cases

The Supreme People’s Court in 2012 issued
a  regulation, “Provisions on Several Issues
Concerning the Jurisdiction of Military Courts in
Civil Cases” under which Chinese military courts
also have civil jurisdiction.”®® The PLA Military
Court has jurisdiction over civil cases with an
amount in dispute of RMB 100 million or more®;

commander or political officer
Under

circumstances

confronted with a violation of
military discipline must first

certain

like

and Regional Military Courts
exceptional | have jurisdiction over civil

national cases with an amount in

decide whether the offending

soldier should, under the
circumstances, be  given
disciplinary punishment

or the less severe informal
punishment of ‘education and
criticism’. Informal penalty
may be carried out privately
or in the presence of the
offender’s fellow soldiers at
a company-level criticism
meeting presided over by

the deputy commander or

emergency or during war, non-
will be
prosecuted for certain crimes
under the military legal system.
In accordance with Military

military  personnel

Service Law and Military
Installation Law, in wartime or
other national emergencies, non-
military as well as personnel of
reserve force, who seriously break
specific obligations, or harm the
state or the military interest, may

be prosecuted for military crimes.

dispute of RMB 20 million
to 100 million. The rationale
for giving military courts
civil jurisdiction is to enable
certain types of civil disputes
to be resolved more effectively,
because the local courts have
encountered difficulties in
dealing with them.* The PLA
Military Court has issued
regulations further specifying
the jurisdiction of various
levels of military court, but

these have not been made

political officer. The offender
is expected to confess his
wrong, make an oral or written self-criticism,
and promise to reform. In China, most of the
cases of servicemen are dealt with by disciplinary
punishment or by education and criticism handled
by both commanders and political commissars.*

Jurisdiction over Civilians and
Military Retirees

Under certain exceptional circumstances like
national emergency or during war, non-military
personnel will be prosecuted for certain crimes
under the military legal system. In accordance
with Military Service Law and Military Installation
Law, in wartime or other national emergencies,
non-military as well as personnel of reserve force,

public.®

Military Lawyers

In China, the CMC has formally established
military lawyers in the political organs of the three
levels of corps, division and brigade of the whole
army. Military lawyers could be full-time, part-
time or may be specially-invited under a work
permit. These lawyers perform their duties under
the organisational leadership of the legal consulting
office of their units while their professional
works are guided by the judicial administration
department at the higher level. They mainly serve
as legal consultants to the units and heads of units
of the military at regiment level or above and give
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advice on legal issues involved in the leadership
decision and administrative management; handle
various litigation businesses of military; carry out
legal publicity and education for the army. Military
lawyersare entitled to the same rights as well perform
same duties as practising lawyers in the civil society.

Future Challenges

The Chinese PLA, being one of the largest armed
forces, is facing a large number of issues while
instilling discipline amongst its cadre. One of
the major problems is the corruption amongst

impedes reporting of such crimes and adversely
impacts military discipline.®

Though the recent reforms in China have been
successful in establishing judicial independence®,
but the same cannot be said for the military justice
system.” Chinese military legal system creates
distinction between ‘discipline’ and ‘punishment’.
It gives considerable importance to indoctrination
and political education.®® The military courts
are also financially dependent on the political
departments of each service; thus affecting
their independent functioning. There is lack of
transparency and openness

the senior officer corps.

President Xi Jinping has
taken up a campaign to root
out offenders, resulting in
more than 4,000 anti-graft
investigations and sacking of
hundreds of officers within
two years.” The vast majority
of generals caught in the
anti-corruption campaign
are from the General Political

(GPD), the

General Logistics Department

Department

(GLD) and military regions’

The vast majority of generals
caught in the anti-corruption
campaign are from the General
Political Department (GPD), the
General Logistics Department
(GLD) and military regions’
departments  which
control the selection of army

logistics

officers and the enormous budgets
that fund

supplies. Payments have become

infrastructure and

an indispensable element for PLA
officers seeking promotion.

not only in the military court
cases but also in personnel
system. In the current system,
command leadership can
interfere in the military
court trials.” According to
Professor Zhang Jiantian,
CMC  Legislative

Affairs Commission official

former

(and former military judge),
the 2008 judicial reforms
approved by the Communist
Party Central Committee,
which

included  military

logistics departments which

judicial reforms, were not

control the selection of

army officers and the enormous budgets that effectively implemented. The existing military legal

system violates Article 4 of the Organic Law of the
People’s Courts of the PRC (2018) which states,

“The people’s courts shall independently exercise

fund infrastructure and supplies. Payments have
become an indispensable element for PLA officers
seeking promotion.* The most high-profile targets
included Xu Caihou and Guo Boxiong, both

served as CMC vice chairmen and were implicated

the judicial power according to the law, and shall
not be subject to interference by any administrative

i i K . . . . .. » 50
in the corruption of the PLA promotion system. | ©T&30 social organisation or individual”.

Unfortunately, the structure of the PRC military
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